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Legal Regulation of the International Labor Migration within the
International Labour Organization

Z.M. Baimagambetova
Al-Farabi Kazakh National University, Republic of Kazakhstan
e-mail: zula_bai@ mail.ru

A. Berkuta
Al-Farabi Kazakh National University, Republic of Kazakhstan
e-mail: a_berkuta@ mail.ru

Abstract: International labor migration has emerged as significant global issue that affect most countries in the world.
With the expansion of labor migration, the ILO has an obligation and a unique role to play in developing principles and
guidelines for governments, social partners and other participants in labor migration policy. The article deals with the
regulation on the universal level of international labor migration through the analysis of conventions and
recommendations adopted in the framework of the ILO. This paper investigates the importance of adopting
international standards in the regulation of labor migration. The author analyzes the content of the main international
agreements affecting the rights of migrant workers and their impact on the development of migration processes.

Keywords: international labor migration, the ILO, protection of human rights, migrant workers.

During an era of intensive development of processes of globalization and an integration we can see
the increasing role of such phenomenon as migration.

According to Department on economic and social problems of the UN’s Secretariat in 2014 the
universal number of the international migrants reached 232 million in comparison with 154 million in 1990
that represents increase by 78 million people [1, p. 20]. In this context workers and their families cross
borders in search of employment and security. Large-scale movements of manpower in various forms allow
to note that internationalization of the economic activity demands legal regulation.

Yet, the migration process implies complex challenges in terms of governance, migrant workers'
protection and international cooperation. Expanding the spatial sphere of international labor migration led to
the fact that the legal regulation of labor and the rights of migrants requires more detailed regulation at the
universal level.

Bekyashev D. gives the following definition: "The international labor migration is the migration
connected with crossing by foreign natural persons of frontier of any state for a certain term for receiving
work in the country of entrance” [2, p. 206].

Thus, migration is characterized by two main features. Firstly, the participants of migration flows are
foreign individuals. Secondly, individuals cross frontiers of the foreign state for receiving work in its
territory.

If the regulation of internal labor migration is the responsibility solely of the states, the relations
connected with the external labor migration are regulated by international law. Basic standards aimed at
realization and protection of labor rights contain in many universal instruments such as the Universal
Declaration of Ffuman Rights, the International Covenant on Economic, Social and Cultural Rights,
International Covenant on Civil and Political Rights and others.

For more detailed regulation of the rights of migrants in 1990 the resolution of the United Nations
General Assembly adopted the International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, having fixed thereby terms by which different types of workers are
defined: "migrant worker", "seasonal worker", "frontier worker", etc. The convention regulates a wide range
of the questions connected with protection of the rights of migrants and members of their families. For
control of observance of provisions of the Convention the new conventional body of the UN - Committee on
migrant workers was founded.

Protection of the rights of migrant workers at the universal level was carried out even long before
adoption of the Convention of the UN. In this context the important part is assigned to the international
treaties accepted by its specialized institutions, in particular the International Labour Organization (further -
the 1LO).

The International Labour Organization was founded in 1919 according to the Versailles peace treaty
for the purpose of regulation of the questions connected with the labor relations. In creation of the ILO the
aspiration to social changes was embodied in working conditions and to improvement of provisions of
workers.

In the field of migration of the ILO seeks to develop and implement a number of partners in
activities aimed at the effective protection of migrant workers and improve the mechanism of regulation of
migration flows, particularly to reduce the number of cases of discrimination, as well as the integration of
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legal migrants in the society of host countries [3, p. 36]. For more than 80-year history of its existence within
the organization was taken over 300 international conventions and recommendations affecting various
aspects of employment (working conditions, safety, employment policies, etc.).

Except for separate international documents, conventions and recommendations of the ILO have the
general character, which is applicable to all workers, all depending on their nationality. For protecting the
rights of migrant workers was adopted by a number of special conventions and recommendations: Migration
for Employment Convention (Revised), 1949 (No. 97); Migrant Workers (Supplementary Provisions)
Convention, 1975 (No. 143); Migration for Employment Recommendation (Revised), 1949 (No. 86);
Migrant Workers Recommendation, 1975 (No. 151) etc.

For the first time at the international level the definition of "migrant for employment” was given in
the ILO Migration for Employment Convention. The main purpose of the adoption ofthe convention was the
need to regulate the conditions to promote legal labor migration by providing migrants conditions equal to
those possessed by citizens in the areas of social security, employment, etc.

For the purpose of this Convention the term "migrant for employment” means a person who migrates
from one country to another with a view to being employed otherwise than on his own account and includes
any person regularly admitted as a migrant for employment [4].

From this definition it is possible to allocate 3 characteristic signs of the migrant for employment: 1)
a person migrates from one state in another; 2) a person intends to get paid work; 3) a person is in the
territory of the host state on the bases provided by the national legislation as the migrant for employment.

This Convention does not apply to frontier workers, short-term entry of members of the liberal
professions and artistes and seamen.

The Convention contains a number of the provisions directed on cooperation of employment services
of the states and other establishments, the dealing issues of labor migration, to rendering free services by
these institutions to migrant workers. In addition to the general rules, the document contains a fundamentally
important provision obliging the states not to carry out expulsion of migrant workers and members of
families to the countries of their origin on the basis of impossibility of further implementation of work as a
result of an illness or the injuries sustained after arrival.

Besides, the states ratifying the convention in the limits set by the national legislation on import and
export of foreign currency undertake to allow transfer of any part of earnings or savings to foreign currency.

Thus, by providing migrants with the right to maintain certain legal labor migration, aimed at
promoting legal migration flows and the prohibition of any discrimination against migrant workers and their
families.

In addition to the main text of the Convention, there are three applications that regulates matters of
recruitment, employment, working conditions and personal property.

Other important international document of the ILO is Convention concerning Migrations in Abusive
Conditions and the Promotion of Equality of Opportunity and Treatment of Migrant Workers. Adoption of
the convention was caused by a problem of sharp growth of scales of unemployment and streams of illegal
migration to the developing and developed countries. The document represents the first multilateral attempt
of regulation of questions of the status of illegal migrants and organization of migrants' illegal movement.

Part 1 is devoted to questions of abuses in the field of migration. An essence of the provisions
containing in it is mute, it is reduced to that the states assume liabilities to observe concerning migrant
workers all fundamental human rights during implementation of actions for suppression of illegal migration.
In particular, in provisions it is told about need of taking measures both on national, and at the international
level, the persons directed on establishment of responsibility employing illegally immigrating workers, and
also migrants participating in illegal movement.

Part 1l regulates questions of equal opportunities and the address concerning work. Standards of the
ILO Discrimination Convention (Employment and Occupation) directed on eradication of the preferences
which are carried out on signs of race, creed or sex etc. formed its basis. So, each member-state of the
Convention undertakes to carry out the national policy so that to guarantee to migrant workers equality of
their opportunities in the field of work, social security, appeals to labor unions, observance of the individual
and collective rights.

It should be noted that the Convention doesn't oblige the states to develop and carry out policy
without limited access for migrant workers on the labor market at all. On the contrary, a number of
restrictions of access for migrants to certain types of the works, in particular, connected with ensuring
compliance with interests of the host state is provided in it.

The considered Conventions of the ILO cover rather wide range of questions, including emigration,
immigration and transit. Despite the different purposes of their acceptance and the subject sphere of their
regulation, action of conventions it is directed on protection of the rights of migrant workers.

As shortcomings of the considered conventions it is possible to allocate the following: their coverage
don't extend on separate categories of workers (for example, seamen, workers of border areas); except for

32



European Reforms Bulletin No 4 2015

separate articles and provisions, in these acts distinction between constant and temporary migrants isn't
carried out.

As it was already mentioned, within the ILO are accepted not only conventions, but also
recommendations. Feature of recommendations is that they aren't the international treaty and, respectively,
don't demand ratification.

Recommendations of the International Labour Organization represent the offer turned to the state
and a wish to bring the relevant standards in the national legislation. The essence of recommendations is that
they detail and supplement provisions of the convention, doing their contents fuller.

In the sphere of legal regulation of the international labor migration it is possible to carry to number
of the most significant recommendations of the ILO - Migration for Employment Recommendation and -
Migrant Workers Recommendation. These recommendations are governed by issues of employment of
migrant workers, the implementation of employment, the acquisition of a residence permit, etc.

In summary it should be noted that regulation of questions of labor migration is directly connected
with ensuring compliance and protection of the rights of migrant workers. At the heart of protection of the
rights of migrants, their potential susceptibility of discrimination, operation lies especially at their low social
status. For this reason at the universal level the importance is attached to activity of the UN, the ILO, the
IOM and other international organizations.

In spite of the fact that documents of the ILO not fully take up the questions which are closely
connected with implementation of activity by migrant workers, the principles enshrined in them provide
themselves that " foundation” on which basic components of comprehensive policy in the field of the
international labor migration and protection of the rights of migrant workers are under construction.
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MpaBoBOE perynnpoBaHne MeXxayHapoaHOi TPYA0BO MUTPaLUKn B paMKax
MeXayHapoaHoli opraHusaLumn Tpyaa

Banmara6eTtoBa 3., e-mail: zula_bai@mail.ru,
Kasaxckuii PaunoHanbHbI yHUBEpCUTET MMeHn Anb-dapabu, Pecnybnnka KasaxctaH

BepkyTa A., e-mail: a_berkuta@mail.ru
Kasaxckuii HaunoHanbHbIi yHUBEpcUTeT uMeHn Anb-dapabu, Pecnybnuka KasaxcraH

AHHOTauusA: Bonpocbl MeXAyHapoAHOW TPYLOBOW MWUrpaumMm npeacTaBnalnT coboli  rnobanbHyo
npobnemy, KoTopas 3aTparvmBaeT OOMbLWIMHCTBO CTpaH Mupa. C  pacliMpeHVeM  MeXAyHapOLHbIX
MUTPaLUOHHBIX NOTOKOB Ha MOT BO3/10XKeHa YHUKaNbHAasA posib N0 pa3paboTke PYKOBOAALLMX MPUHLMMOB U
peKOMeHAaL A AN NpaBUTENbCTB, COLMabHbIX NAPTHEPOB U APYTUX YYACTHUKOB TPYLOBOW MUTPaLMOHHOM
NOANTUKW. B cTaTbe paccmaTpuBatoTcsa NPo6aeMbl PEryMpoBaHnUA MeXAyHapoLHON TPYA0BOM MUTpaLun Ha
YHMBEPCA/IbHOM YPOBHE MyTEM aHanv3a KOHBEHLMIA 1 peKOMeHZauuii, NpuHaTbiX B paMkax MOT. B ctatbe
NOAYEPKMBAETCH BAXHOCTb MPUHATUA MEXAYHapOLHbIX CTaHAApPTOB B 061acTy perynvmposaHus TpyLOBOi
mMurpaummn. ABTOP aHanusnpyeT COAepXKaHWe OCHOBHbLIX MeXAyHapoAHbIX [0roBOpPOB, 3aTparvisaloLmnx
npasa TPYAALMXCA-MUTPaAHTOB, UX BANAHME Ha Pa3BUTNE MUTPALMOHHBIX MNPOLECCOoB.

KntoueBble C/oBa: MeXayHapoaHas TpygoBas murpauus, MOT, 3awuta npaB YesioBeKa, TpyAsLiMecs-
MUTPaHTBI.
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